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HOW DO SCHOOLS BECOME ACADEMIES?
There are two ways that a school can be turned into an academy:

· the Secretary of State for Education can decide that the school is ‘underperforming’ and can issue an order to close the school and re-open it as an academy with an external sponsor; or 
· the governors of a school that is ‘performing well’ can voluntarily apply for academy status.
Forced conversion

The Government has said that: “Where there has been long-term underperformance, little sign of improvement and serious Ofsted concern, we will convert schools into academies, partnering them with a strong sponsor or outstanding school.” 

If your school is facing a forced school conversion you should contact your Regional Office as a matter of urgency to get advice on how to proceed.
Voluntary conversion

The process of converting a school to academy status in the case of voluntary converters can be surprisingly quick. That’s why NUT members need to be aware that academy conversion is an ongoing and very real threat for all schools. Please don’t wait until you hear that your governing body is considering academy status before expressing your collective opposition because at that stage it will be far more difficult to build a campaign in the remaining time. Instead you should ensure that all NUT members in school are aware what academy conversion could mean for them and are actively taking steps to resist it.

HOW IS THE DECISION TAKEN?
The decision to apply for academy status is taken by the governors. In the case of foundation schools with a foundation, and voluntary schools, the governing body may only apply for academy status with the agreement of any existing trust and those entitled to appoint any foundation governors. 

Having registered their interest in academy status with the DfE, the governors simply have to vote in favour of a resolution to convert to academy status. The decision can be made by a simple majority of those present at the meeting. The application goes to the Secretary of State for Education. Once the Secretary of State approves the application an ‘Academy Order’ is issued which gives the school the legal right to start the conversion process, apply for the conversion grant, establish new governance arrangements, register the Academy Trust and so on. Once all the legal arrangements are in place, the academy trust signs the funding agreement with the Secretary of State for Education and the academy conversion process is complete. The whole transfer process can take as little as three to four months from start to finish.

CONSULTATION REQUIREMENTS
There are two consultation stages during the conversion process. One is the consultation on whether or not the school should become an academy. The second occurs when a decision to convert has been taken by the governors and information must be given by the employer to Union reps. 

Detailed information on the legal requirements and teachers’ rights under the Transfer of Undertakings (Protection of Employment) Regulations (TUPE) 2006 consultation are contained in the Toolkit, ‘Protecting Members in Academies’ which is available on the NUT’s website at: www.teachers.org.uk/schoolrepresentatives
This advice focuses on the consultation on the question of conversion.

CONSULTATION ON WHETHER THE SCHOOL SHOULD BECOME AN ACADEMY
What the law says

Under the Academies Act 2010, governors must consult “such persons as they think appropriate” at some stage before the funding agreement is signed. 
Academies Act 2010

Section 5 
Consultation on Conversion

(1) Before a maintained school in England is converted into an academy, the school’s governing body must consult such persons as they think appropriate.

(2) The consultation must be on the question of whether the school should be converted into an academy.

(3) The consultation may take place before or after an academy order, or an application for an academy order, has been made in respect of the school.”
What the Government says

The question for the consultation should be: “should the school become an academy?” It is up to the governing body of the school to determine who should be consulted. In its guidance, the Government merely states that “schools should consider involving local bodies or groups who have strong links with the school.” Schools with a religious designation will also be expected to consult their diocesan board or relevant religious authority. 

There is no specified length of time for the consultation but the Government states that it is important that interested groups, individuals or organisations have a fair chance to respond and ask questions.  

The Government suggests that it would be adequate for schools to consult in some of the following ways: by posting information on the school’s website; sending a letter home to parents; holding a parents’ meeting; holding a students’ assembly; conducting a student questionnaire. 
Interestingly, none of its suggestions include arrangements to consult with teachers or other school staff.

What the NUT says

Academy conversion is an irreversible process with far reaching consequences for pupils, staff and the wider community. It is not a decision that should be taken lightly by a small group of governors acting without the support of key stakeholders in the school. 
The NUT believes that in addition to the provisions on consultation in the Academies Act 2010, governing bodies have a common law duty in respect of consultations. The Union believes it would always be irrational or “unreasonable” if, in particular, the parents and the staff were not consulted on such an important change.  As part of this argument we would argue that parents and staff have a “legitimate expectation” of being consulted. 
The extent of this common law duty of consultation has been set out by a judge, Lord Justice Stephen Sedley QC, in the Court of Appeal, as follows:

(1) Consultation should be undertaken when the proposals are still in a formative stage;

(2) Adequate information should be given to enable consultees properly to respond;

(3) Adequate time should be provided in which to respond; and
(4) The decision maker should give conscientious consideration to the response to the consultation.

There is a further well established principle, that:
(5) If the information is incorrect or misleading, or does not give true reasons for putting forward the relevant proposals then this also may constitute a sufficient flaw in the consultation process to lead to a quashing of the subsequent decision.

School reps and members should argue for the widest and best possible consultation with all those affected by the school’s potential transfer to academy status. To this end, we believe that: 
· No school governing body should take a vote on academy conversion without full and meaningful consultation with the whole school community having already taken place. The feedback from this consultation should inform the decision of the governors. 

· At a minimum those consulted should include staff, parents, pupils, neighbouring schools, parents at feeder primary schools (in the case of a secondary school considering conversion) and the local authority.
· The Union believes the timing of consultation should begin as soon as any discussion about the possibility of academy status arises and before any vote by the governors occurs.

· Meaningful consultation means that the school community should hear both sides of the argument for and against academy conversion so that all interested groups can genuinely come to an informed view on the pros and cons of academy status. This means that if the school is sending written materials to parents or posting information on its website, the case against academy status should be given equal prominence and the same weight as any arguments in favour.

· The school should organise stakeholder consultation meetings where speakers both for and against conversion can make their case and where parents, staff and other key stakeholders can ask questions and receive answers and full feedback.

· The timing of consultation meetings should facilitate attendance by the widest possible numbers of interested parties. This could mean taking into account days of religious worship which might preclude some members of the school community attending.

· Where a significant number of people affected by the proposal may not speak English then it is good practice to provide a version or versions of the consultation document in the principle language of those likely to be affected by the proposal.

· Some NUT groups have successfully argued that the school should hold a ballot of key stakeholders before taking any decision on conversion. The NUT supports this approach as a means to ensuring that there is the widest possible debate and fullest possible participation in the decision making process. 

· The National Governors’ Association has issued guidance to school governing bodies considering academy status on how to conduct stakeholder consultation (see below).

	National Governors’ Association advice on consultation
The National Governors’ Association (NGA) has issued advice to schools considering conversion to academy status which includes the following points about consultation:
“The NGA remains of the view that consultation should take place at an early stage of the process before governing bodies have applied for academy status.

 The Act requires governing bodies to consult “such persons as they think appropriate” before they sign the Funding Agreement – the NGA believes that this should include the school staff.

 In addition, there is a requirement to consult staff about the Transfer of Undertakings (Protection of Employment) Regulations (TUPE).

The NGA’s view is that no governing body should submit an application to the DfE unless and until they have consulted their key stakeholders (parents, pupils, staff, local authorities, or other local schools).

Conversion to academy status is a significant step; it means moving accountability away from the local authority to the Secretary of State and potentially fundamentally changing the structure of the governing body.  It should not be done without those likely to be affected being consulted.

The NGA would strongly recommend as good practice that the governing body carries out a formal consultation process as it would need to do for any other change in a school’s status.   This is a fundamental change in the designation of the school and will be difficult (if not impossible) to reverse.

 We suggest you consult parents, students, staff and local partners.  In order for the consultation to be meaningful, full information on the implications would need to be provided.  Information could include:

· Details of the proposed academy arrangements.
· Details of the proposed governance arrangements including details of the directors of the company which will enter into the Academy arrangements and details of the composition of the governing body.

· Any proposed changes in the arrangements for the curriculum, for special educational needs, for pupil discipline, exclusion and for complaints, and confirmation that there will be no change in the admissions arrangements.
· Details of the additional money which would be available to the school (either as capital or revenue funding) if it became an academy.
· Details of any additional obligations which fall on the school if it became an academy.
· Details of the support that is proposed to be given to other schools and any other possible effect on other schools.

 It is for the school to decide how to carry out the consultation process, but the following should be considered:

· Make sure information is readily available – if you have a website post it there, if not make sure information is sent out to parents and available to pick up at the school.
· Hold meetings for parents/pupils and staff – to provide information, but also to enable them to give their views and ask questions.  Make sure the answers to those questions are published.
· You may wish to consider issuing a consultation questionnaire.
· You may wish to consider holding a ballot of parents to determine whether to go ahead.

We also suggest that the governing body should enable supporters and opponents of the proposal to circulate relevant materials to other consultees.

You do not have to consult the local authority (LA).  However the NGA believes that the governing body should invite views from the LA and should in particular seek information about the cost of services currently provided by the authority which the school would have to meet as an academy.

 In addition, at a community or voluntary controlled school the LA is the employer of staff at the school and as such will be responsible for conducting TUPE consultations. 

In community and voluntary controlled schools the LA will be the owner of the land and in many cases the transfer of the land will be one of the more time-consuming aspects of the conversion process.  It is recommended that schools start early discussions with their LA about the land the school uses.

 The NGA believes that as a matter of good practice the governing body should discuss its plans with local schools, particularly those it currently works closely with, is a feeder school for, or receives pupils from.

 The NGA would recommend that a special single issue meeting of the governing body is held to discuss whether to apply for academy status.  This is a significant step for the governing body and the NGA does not think that adding it to the agenda of a scheduled meeting will provide sufficient time for the detailed discussion needed.  The discussion should take into account the views of your stakeholders.

No application for academy status can be made unless the governing body has taken a resolution to do so.  The minutes of the meeting at which the resolution were taken are required by the DfE as evidence.”
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