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	ACADEMIES BILL

SECOND READING – HOUSE OF LORDS
A briefing from the National Union of Teachers 

7th June 2010 


Introduction
The Academies Bill
 was read for the first time in the House of Lords on 26 May – the day after the Queen’s Speech and published on the following day. The Second Reading of the Bill is on Monday 7 June and two days have been set aside for the Committee Stage on 21 and 23 June 2010. 

The Government has made it clear that they would like the Bill to be enacted prior to the summer recess.   If this Bill is enacted as it stands there will be little opportunity for the public examination of legislation governing academies in the future and so it is vital that there is adequate parliamentary scrutiny during the passage of the Bill.
The purpose of this briefing document is to provide a commentary from the National Union of Teachers on the proposed legislation and to highlight the concerns expressed by school staff, governors and parents.
Key points

· The proposals mean that a new Academy can be established without any prior consultation with parents, staff, pupils and local communities.  This centralisation of power completely flies in the face of the Coalition Government’s stated intention to involve local communities in schools and other public services.  The NUT believes the Bill must be amended to ensure proper consultation with all local stakeholders.
· Expanding the Academies programme and extending it to primary and special schools is a recipe for chaos, would break up local families of schools and make it impossible to properly plan educational provision.  The Secretary of State should therefore be required to take into account the demographic cost and planning needs for the local authority area and there should be a direct link to existing admissions legislation within the Academies Bill.
· The Government views moving to Academy status as a one way process. There are no provisions for an Academy to revert back to local authority maintained school status. The NUT would like to see a new clause inserted which would allow an Academy to revert back to maintained status should the school judge that being an Academy is not for them. 
· Giving Academies exemption from the Charity Commission regulations would make them less accountable.

The purpose and content of the Bill

The stated purpose of the Bill is to ‘enable more schools to become Academies and give them the freedoms and flexibilities they need to continue to drive up standards’.
The Department for Education press release listed the main elements of the Bill as follows:

· To provide schools with the freedoms to deliver an excellent education in the way they see fit, within a broad framework where they are clearly accountable for the outcomes they deliver.

· To ensure that all maintained schools can apply to become an Academy with schools judged ‘outstanding’ by Ofsted being pre-approved.

· Primary and special schools would be able to apply to become an Academy in their own right for the first time and will benefit from the increased freedoms and flexibilities that this will offer.

· To make the process of applying to become an Academy as simple as possible without a requirement for Local Authorities to be consulted.

· We expect standards across the education sector to rise through the creation of more Academies. We would expect a significant number to open in September and for the number to continue to grow each year.

· Academies would be funded at a comparable level to maintained schools.

· There would be no expansion of selection but grammar schools and other schools which select or partially select pupils will be able to continue to do so.

· The Bill would automatically make all new Academies charities.

The Bill extends to England and Wales. It is worth noting, however, that there are no Academies in Wales and their establishment would be a matter for the Welsh Assembly Government. 
The key clauses and main concerns

Clause 1 - Academy Arrangements
The NUT has real concerns about the extension of Academy status to primary and special schools. There are 16,971 maintained primary schools and 979 maintained special schools.   The Bill also allows non-maintained special schools – which are largely funded by local authorities - to become academies. 
As smaller schools, primaries are much more dependent on the support of the local authority for a whole range of central services, such as school transport and payroll functions. Special schools are also reliant on the networks and services that local authorities provide including special educational needs support and educational psychologists. The extension of the Academy programme to the primary and special schools sector will be particularly damaging to the ability to plan and manage educational provision on an equitable basis.  Many existing secondary academies are in chains but primary school academies are likely to be even more isolated.
· The coalition document states that “We will ensure all new Academies follow an inclusive admissions policy” does this mean that all academies will be required to have regard to the School Admissions Code of Practice and the SEN Code of Practice? 

Clause 1 of the Bill specifies two different types of academy arrangements.  The first is by a contractual agreement as under section 482 of the EA 1996.   Secondly the Bill sets out an “arrangements for academy financial assistance” route whereby the party gives “undertakings” on certain characteristics (which are set out at 1(6)) and in return for which the Secretary of State gives the money under section 14 of the EA 2002.  It is not entirely clear why this new “undertakings and arrangements for financial assistance” route has been set up – perhaps because it is considered more convenient for well established foundation and voluntary aided schools?  “Undertakings” seems a flimsy basis on which to establish a school and people are understandably suspicious of this change.   
· It would be helpful if, during the passage of the Bill, the Minister could provide further clarification on this section. 
Clause 2 – Payments under Academy agreements

Clause 2 only covers the “academy agreement” route, not the “arrangements for financial assistance route”.  Under the clause 2 route the school gets a deal lasting at least seven years or indefinitely but terminable by the Secretary of State giving at least seven years notice.  It would be sensible if those schools going down the financial assistance route would negotiate a similar sort of deal.  
· Will the Department for Education be providing clear advice to schools about the consequences of each type of arrangement?

Clauses 3 – Application for Academy Order
The Government is seeking to remove the need for governing bodies of ‘outstanding’ schools to consult with stakeholders about becoming an Academy. The NUT considers it of the utmost importance that any decision to transfer the assets and ownership of a school should involve proper consultation with parents, pupils, school staff and the relevant local authority. Any such decision should take into account the impact on neighbouring schools. 

This approach runs counter to expressed aims of the Coalition Government’s agreement:

“…The Government believes that it is time for a fundamental shift of power from Westminster to people. We will promote decentralisation and democratic engagement, and we will end the era of top-down government by giving new powers to local councils, communities, neighbourhoods and individuals… (Chapter 4 Communities and Local Government, The Coalition: our programme for Government) 

A centrally funded independent academy school is very different to a local authority maintained school.    The families of the children in the school and the staff of the school in particular have a manifest and obvious interest in the nature of their school.  The local authority, which has important statutory responsibilities for the education of the children in its area and much greater knowledge of local conditions than the Secretary of State, should also be consulted.   

Under Clause 1(2)(a) either party, the school or Secretary of State, would be able to pull out of the proposed agreement unless and until it is signed.  Once it is signed the Secretary of State makes the Academy Order in relation to the school.  From that point either party would only be able get out of the agreement in line with the terms of the agreement itself; or, for reasons by which a party was unfairly induced to enter into the contract.   There is some concern that under clause 1(2)(b) - the “arrangements for financial assistance” route - the application itself might be binding although it is more likely that it will be only once the Academy Order is made by the Secretary of State that it would become binding on the parties.  
· It would be helpful for the Minister to clarify at which point in the process will a school governing body be tied into the arrangements?  

Clause 4 – Academy Orders 

The original stated purpose of Academies – to raise standards in poorly performing schools – has disappeared. This Bill envisages Academy status as both a punishment and a reward.  Under clause 4(b), and according to paragraph 47 of the explanatory notes, ‘underperforming schools’
 will be required to become Academies possibly by September 2011.  Whereas ‘outstanding schools’, as a reward, have already been invited by the Secretary of State to apply to become an Academy by September of this year.  

The Education and Inspections Act 2006 sets out the provisions relating to schools eligible for intervention and the range of measures that can be applied by local authorities and the Secretary of State to deal with genuine problems.  It is not appropriate for the Secretary of State to use the fact that a school needs improvement as a means to increase the number of centrally funded schools as against local authority maintained schools.

It is not clear on what criteria the Secretary of State will judge an individual school’s application to become an Academy. It would be helpful if this information could be released during the passage of the Bill. The NUT believes that the Secretary of State should publish the criteria that he and the school will take into account when deciding whether to enter into an Academy agreement. Such criteria should include matters relating to the demographic and planning needs of the area local to the school and appropriate equalities impact assessments. 

Clause 5 – Effect of Academy Order
Under section 5(5) and 5(6) there no longer has to be a pre-registration inspection of the school to make sure that it complies with the standards of independent schools in line with Education Act 2002 section 157 to 160. 
A maintained school can apply to be an Academy; an Academy cannot apply to become a maintained school.  A school that undergoes the procedure may discover that it has made a serious mistake.  The school community should be able to revert to maintained school status if it wishes to do so without hindrance by the Secretary of State.  The NUT would like to see a new clause inserted which would allow an Academy to revert back to maintained status should the school judge that being an Academy is not for them. The mere fact of such a clause will be an important check on the Secretary of State and encourage improved service by him towards academies.         
Clause 6 - Transfer of school surpluses

Allowing schools to transfer potentially sizeable surplus bank balances will act as a substantial inducement to opt out, given the requirement upon Local Authorities to reclaim “excessive” surplus balances from schools, and will penalise other schools which will lose out by not receiving the redistributed amount.  There is no accompanying proposal to transfer deficits, which will as now have to be borne by the Local Authority and in effect by other schools.
Clauses 7 & 9 – Transfer of land and other property
Schools wishing to become an Academy will need a great deal of legal advice and support from the Department for Education in relation to the transfer of land and other assets.   The impact assessment
 document, however, states that as the costs to the Department could be “as little as 25k per Academy”
Clause 8 - Charitable Status of Academy Proprietors 

If enacted, the Bill would automatically make all new Academies charities. Academies would be exempt and thus not need to register with, or be regulated by, the Charity Commission. 

Giving Academies exempt charity status was a provision that the previous government attempted to introduce through the Children, Schools and Families Bill. This was dropped though following a campaign led by the Charity Commission, which was supported by the NUT.

At the time the Charity Commission stated: “This suggestion is a retrograde step, at odds with the direction of government policy on exempt charities, and in our view brings a serious risk of damaging public confidence in academies and in charity more widely. “(January 2010)

The proposed exempt status for Academy proprietors would mean that they would not register with the Charity Commission, and would not provide accounts, public benefit reports or any other information to the Charity Commission to be displayed on the public Register of Charities.   This approach risks undermining public trust and confidence in the charity sector.  No arguments have been advanced why the modest and proportionate requirements of normal Charity Commission registration should be disregarded in the case of Academy schools which may have very substantial budgets.  Recent experience, for example over the pay of senior management team members of certain academies, has shown that there is a need for the proper oversight of the use of public funds by academies.      

For further information please do not hesitate to contact: Chris Brown or Emily Evans, NUT Parliamentary & Campaigns Officers, Direct Line: 020 7380 4712; Mobile (Emily) 07736124096 (Chris) 07734537670 E-mail: c.brown@nut.org.uk  or e.evans@nut.org.uk
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